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. USE OF IMPORTED DRYWALL

2000 — early 2001: Imported drywall first used

2004 — 2007: Increased use of imported drywall
Shortage of domestic drywall (DDW) for variety of reaso ns
Repair of hurricane and flood damaged homes
New home construction surge
Remodeling of existing homes
Some commercial property.....opinions vary

The nature of drywall distribution

Geographic Locations — nature of drywall manufacturin g/
distribution



. REPORTS OF DRYWALL CASES
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. STATUS OF INDOOR AIR TESTING RESEARCH

CPSC is the lead agency working with EPA, HUD, CDC,
ATSDR & state health agencies

CPSC has received 1900 homeowner reports of
contaminated drywall from 37 states, District of Columbia
and Puerto Rico

CPSC has conducted scientifically-based, unbiased and
iIndependent investigation costing $2-3 million to date

—



. CPSC INDOOR AIR STUDY OF 51 HOMES

HOMES TESTED
— 41 complaint and 10 non-complaint (controls)
— All built about the same time
— All were sampled July to September 2009
— Locations: LA, FL, VA, AL, MS

FINDINGS

— elemental sulfur is a contaminant found in CDW in significant
amounts

— hydrogen sulfide gas is being created in homes built with corrosive

drywall
— corrosion — essential component is hydrogen sulfide gas

— formaldehyde and other aldehydes: levels no different in complaint
vS. non-complaint homes




. CPSC INDOOR AIR STUDY OF 51 HOMES

FINDINGS
— exposed copper wiring showed substantial corrosion, but

no significant overheating of conductors or conductive parts due
to corrosion

Intact electrical insulation on copper wiring appears to protect
the underlying copper conductor from corrosion

most extensive copper wire corrosion was of bare wire
corrosion was primarily copper sulfide

— natural gas supply tubing
corrosion present on copper gas supply tubing
corrosion is primarily copper sulfide

—



. Examples of Copper Corrosion

Observed copper corrosion, indicated by black, sooty co ating of un-insulated
copper pipe leading to the air handling unit present In the garage or
mechanical closet of home




Examples of Copper Corrosion

Electrical outlet with blackening corrosion on the gro und wire.




. Examples of Copper Corrosion



. CPSC INDOOR AIR STUDY OF 51 HOMES

FINDINGS
— Air conditioner evaporator coils
Corrosion present on all copper samples

Corrosion on other metals in a/c coils where wet from
condensation

All corrosion:
— general attack,
— uniform progression,
— unpredictable when caused by reduced sulfur compounds



. CPSC INDOOR AIR STUDY OF 51 HOMES

Health Complaints in CDW-affected Homes
— Irritation
upper airway (nose, throat, air passages)
eye
SKin
— Others: non specific

Irritant Substances Concentrations Found
— sulfides - below irritant levels
— formaldehyde - far below toxic levels



. Corrosive Drywall Identification Procedure

1. CPSC Interim Guidance for Identification of Corrosiv e Drywall
— Step 1 - Threshold Inspection
— Step 2 - Corroborating Evidence

2. Visual Inspection Screening
— Initial Questions
— Odors

— Corrosion —exposed metal surfaces, a/c evaporator coils, electrical
outlets, light fixtures, breaker panels

— Label Identification — behind exposed panels in unfinished areas, attic
or chases

— General inspection for other sources of corrosion




. Corrosive Drywall Testing Strategies

2. Air Corrosivity Testing Protocol (field testing underway)
— Baseline: Control Sample
1 probe at HVAC at return grille w/ unit operating
— Post Tear-out / air-out: Clearance Sample
1 probe centrally located
— Prior to Move-in: Verification Sample
1 probe at HVAC at return grille w/ unit operating

If total tear-out and replacement planned: no need for air corrosivity
testing

If partial tear-out planned: air corrosivity testing is appropriate to
verify remediation is successful

3. Costs
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Remediation — Fixing the Problem
Suggested Scope of Remediation

What is required:
Safe
Cost Effective:
Proven technology, materials, means, and methods;
Scientifically sound; and,
A permanent solution.

The Options

Total removal and replacement
Selective/partial removal and replacement

In-situ remediation



Remediation — Fixing the Problem
Removal and Replacement

Neither Exotic nor Extreme Measures are Called For



Remediation — Fixing the Problem
Overview

Assessment
Homeowner Relocation
Preparation

Repair

— Appliances

— Building Systems

Cleaning
Replacement
Clearance
Move-in
Documentation



Remediation — Fixing the Problem
Assessment

Threshold Inspection

— Visual confirmation of HVAC colil and electrical wire
corrosion (Blackening)

— Plated bathroom fixtures or mirror backing

— Drywall installed between 2001 and 2008

— Confirmation of HVAC coil failure and replacement
Confirmation

— Physically confirming drywall is of Chinese Origin

— Testing — coupon/probe confirming presence of copper
sulfide



Remediation — Fixing the Problem
Homeowner Relocation

Documentation

Homebuilder will be responsible for:

— Temporary housing & utilities

— Removing all personal effects

— Maintain landscaping, pools & spas

Homeowner will be responsible for:
— Mortgage, taxes, HOA fees
— Hurricane Shutters (Florida)



Remediation — Fixing the Problem
Preparation

Obtaining Permits

Planning the work and work the plan. Prepare for
restoration and return of occupant now.

Protection: windows, flooring (wood, ceramic, stone),
driveways and walkway

Disposal

Personal Protection and Safety



Remediation — Fixing the Problem
Repalr

Remove and preserve appliances for return to the home

Items for potential reuse (toilets, sinks, cabinets, etc.)
remove and store.

Durable items remain in place (i.e. tile) and are protected.
Remove affected building systems

- HVAC

— Insulation

— Power cable - Replace or Re-terminate?

— Copper plumbing lines and gas tubing

— Doors, cabinetry



Remediation — Fixing the Problem
Cleaning

Sweep and HEPA vacuum thoroughly to remove all gross
particulate matter.

Set up large volume fans for negative air and HEPA
filtration.

Blow down interior with compressed air until you achieve
“clean air.”

Wipe down all interior surfaces.

Following cleaning open windows and allow to air-out for at
least 14 days.

Studies of building materials do not indicate cross-
contamination or residue Iissues.



Remediation — Fixing the Problem
Replacement

Build back to a like new condition - exactly as found
Return appliances

Install new mirrors in baths

Install doors and hardware

Install light fixtures, replace those which may have been
corroded.

Repaint as original



Remediation — Fixing the Problem
Clearance

Home should be allowed to sit for 4 to 5 days with ozone
generators prior to move-in of the home owner. This
should remove most VOCs and odors of construction
mastics, new carpet and the like.

Before moving homeowner back in, conduct a walk thru
Inspection.



Remediation — Fixing the Problem
Move - in

Return the homeowners personal effects to the home and
replace exactly as found.

Once move-in is complete request the owner to sign a
confirmation the work is completed as agreed, and all
possessions are returned and put in place without
damage.



Remediation — Fixing the Problem
Documentation

Remediation Protocol & Plan
— Documentation and sample collection and preservation

— Chain of custody
— Commence with the initial assessment

Document home and condition of all contents prior to
remediation — video and photographs.

All samples, video, photographs, reports and the like are to
Include the date taken, by whom, the room and location, logged

and preserved.
Take samples of each new drywall delivery.



Remediation — Fixing the Problem
Summary

Repairs can be effectively and successfully conducted

Cost

The homes were constructed by people and they
can be repaired by people.



Regulatory — CPSC/HUD
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. CPSC and HUD

Who is the U.S. Consumer Product Safety Commission (CPSC)?

What is CPSC’s authority with respect to corrosive drywall?
— Defect determination
— Pursue recalls of defective consumer products

To order a recall against an uncooperative company, CPSC
must prove in a trial that a product is defective and presents a
substantial product hazard.

What is HUD’s role with respect to corrosive drywall in homes?
— Block grants
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. Potentially Applicable Policies

General Liability

— In addition to the policyholder’'s own GL policies, other policies include those issued to GCs/subs under
which the policyholder may be entitled to coverage.

— Provisions may vary in relevant parts (e.g., type of pollution exclusion; applicability/language of
“business risk” exclusions)

Home Builders Protective Policy

— Home Builders Limited Warranty coverage (Coverage C) and Construction Damage Liability (Coverage
D)

— Coverage C applies to sums policyholder contractually obligated to pay as repair costs for construction
defects under Home Builder Warranty agreements

May have different exclusions from GL coverage part
Coverage governed by separate Homebuilder’s Limited Warranty

No suit or demand is necessary to trigger section C coverage — just the presence of a construction
defect.

No actual physical damage is necessary to trigger section C coverage — just the presence of a
construction defect.

There is no exclusion for damage to “your work”.

— Coverage D applies to those sums that the policyholder becomes legally obligated to pay as damages
because of property damage to your work.

Pollution Policies
First Party Property Policies



. Pollution Exclusion

Some Courts Have Applied The Pollution Exclusion To
Preclude Coverage For:

— Escape of carbon monoxide in an apartment building.
— Ammonia leaks in a warehouse.

— Insecticide in an apartment complex.

— Spilling mercury in a home.

— Sealant being applied to the exterior of a building.



. Pollution Exclusion

Florida courts consistently have enforced pollution exclusions
In insurance policies, whether it be in the first or third party
context.

Deni Associates of Florida, Inc. v. State Farm Fire & Casualty
Ins. Co., 711 So. 2d 1135 (Fla. 1998).




. Pollution Exclusion

The Eleventh Circuit Court of Appeals has applied the
pollution exclusion to bar claims arising from carbon monoxide
exposure within an apartment complex and claims arising
from the ingestion and inhalation of lead from paint on the
Interior walls of a housing complex. See, Admiral Ins. Co. V.
Feit Management Co., 321 F.3d 1326 (11th Cir. 2003); Auto
Owners Ins. Co. v. City of Tampa Housing Authority, 231 F.3d
1298 (11th Cir. 2000); See also Nova Casualty Company V.
Waserstein, 424 F. Supp. 2d 1325 (S.D. Fla. 2006) (court
applied the poIIutlon exclusion to bar coverage arising from
alleged injuries to office workers arising from exposure to air-
born substances due to renovations to the building they
worked In).




. Pollution Exclusion

Some Reasons Courts Have Provided For Not Applying The
Pollution Exclusion:

— Only applies to industrial waste.

— Only applies to widespread environmental contamination.
— Only applies to active polluters.

— Agent does not constitute a “pollutant”.

— No release into the atmosphere.



. Pollution Exclusion

“The last reason the pollution exclusion does not deny
coverage to Tufco for Perdue’s claims is because the pollution
exclusion applies only to discharges into the environment.
Both the historical purpose underlying the pollution exclusion
and operative policy terms indicate that a discharge into the
environment is necessary for the clause to be applicable...

The operative policy terms of the pollution exclusion clause
Imply that there must be a discharge into the environment
before coverage can be properly denied.”

West Am. Ins. V. Tufco Flooring, 409 S.E.2d 692, 699 (N.C.
Ct. App. 1991).




. Pollution Exclusion

“The ordinary reader of the [pollution] exclusion would
reasonably conclude that it would not limit coverage for ...
damage due to installation of building materials in a home, but
would exclude pervasive environmental pollution problems
such as hazardous waste dumping.”

Grinwell Mut. Reinsurance Co. v. Wasmuth, 432 N.W. 2d 495,
499 (Minn. Ct. App. 1988).




. Pollution Exclusion

Pollution exclusion held to be inapplicable to liability arising
from breathing pesticide inside a warehouse as the exclusion
only was meant to apply to “those who indifferently pollute our

environment”.

West v. Board of Commissioners of the Port of New Orleans,
591 So. 2d 1358, 1360 (La. Ct. App. 1991).




. Pollution Exclusion

FC&S has noted: “The exclusion was intended to limit or
exclude coverage for environmental contamination, not
product liability claims. The damages from drywall aren’t
environmental pollution but, rather, bodily injury or damage
caused by products containing the sulfur compounds.”

FC&S, “Chinese Drywall: The Next Big Issue?” p. 3



. Home Builders Protective Policy

Pollution Exclusion in Coverage C (Home Builder's L imited Warranty
coverage):”

— Any costs arising from, or any construction defect resulting from the actual
alleged or threatened discharge, dispersal, release or escape of Pollutants.”

Pollution Exclusion in Coverage D (Construction Dam age Liability)

— Bl or PD arising out of the discharge of pollutants at/from (1) site owned or
occupied or rented or loaned to any policyholder (2) site used for handling,
storage, disposal, etc. of waste; (3) site on which policyholder or contractors
working on policyholder’s behalf are performing operations if pollutants brought
on site in connection with such operations;

— coverage also barred for any expense arising out of (1) request that any
policyholder or others test for, monitor, respond, etc., in any way to “pollutants”
or (2) claim or suit by governmental authorlty for damages because of testing,
monitoring, treating, etc. pollutants; however, this part of the exclusion does not
apply to liability for damages because of PD that policyholder would have had in
absence of such request, demand, order or statutory or regulatory requirement,
or such claim or suit by or on behalf of a governmental authority.



. Coverage of Corrosive Drywall Under First Party Pro  perty Policies

“direct physical loss of or damage to Covered Property”

Exclusions (e.g., latent defect; pollution; deterioration;
humidity/moisture/vapor; defective product; faulty, inadequate
or defective workmanship, repair, construction, renovation,
remodeling; materials used in repair, construction, renovation

or remodeling)
Ensuing Loss

Valuation of Loss
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. Brand Protection

What i1s a Brand?

— A brand communicates specific information about a
builders business and it distinguishes your business from
others in the market place. A brand carries a promise
about the qualities and the characteristics that make your
business unique.

Why is a Brand Important?

— The aim of building or developing a Brand is to associate
the product that you sell with an image or identity in the
mind of the buyer or the customer. Your brand should
represent the quality and the integrity with which you build

your homes.



. Brand Protection

Communicating with your Home Buyer
— Litigation or Brand Preservation?

— Who Is the Victim?

— What are the Human Factors?



. Brand Protection

If a builder chooses remediation:

— Memorandum of Understanding — Scope of Work
— Testing Protocols

— Chain of Custody Protocols

— Sampling Protocols
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Global Managing Director Senior Vice President
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Disclaimer

The information contained herein is based on sources we believe reliable, but we do not guarantee its accuracy. Marsh
makes no representations or warranties, expressed or implied, concerning the application of policy wordings or of the
financial condition or solvency of insurers or reinsurers. The information contained in this publication provides only a general
overview of subjects covered, is not intended to be taken as advice regarding any individual situation, and should not be
relied upon as such. Statements concerning tax and/or legal matters should be understood to be general

observations based solely on our experience as insurance brokers and risk consultants and should not be relied upon as tax
and/or legal advice, which we are not authorized to provide. Insureds should consult their own qualified insurance, tax
and/or legal advisors regarding specific coverage and other issues.

The case studies included herein and discussed are for illustrative purposes only and should not be relied upon as
governing your specific facts and circumstances.

All insurance coverage is subject to the terms, conditions and exclusions of the applicable individual policies. Marsh cannot
provide any assurance that insurance can be obtained for any particular client or for any particular risk.

This document or any portion of the information it contains may not be copied or reproduced in any form without the
permission of Marsh Inc., except that clients of any of the companies of MMC need not obtain such permission when using
this report for their internal purposes, as long as this page is included with all such copies or reproductions.

Marsh is part of the family of MMC companies, including Kroll, Guy Carpenter, Mercer, and the Oliver Wyman Group
(including Lippincott and NERA Economic Consulting).

Copyright 2009 Marsh Inc.
All rights reserved.
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